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THE. GENESIS AND DEVELOPMENT OF THE LAW OF 
WATERS IN THE FAR WEST. 

' I ^HE law of waters, as now settled on the Pacific Coast and the 
-*- adjacent states is such a distinct departure from the common 
law of waters, that an investigation of the cause and reasons for such 
departure cannot fail to be interesting to every lawyer who cares to 
informed with reference to such peculiarities. 

There is no occasion to more than briefly refer to the common 
law of running waters and inland lakes, because it is well settled by 
a long line of decisions practically uniform, and every lawyer is 
familiar with it. It will be sufficient to state the leading principles 
which have been held inapplicable to the doctrine of appropriation 
and diversion. 

One of the briefest statements of the common law I have en- 
countered is the following : 

"The general principle is, that every owner of land through which a 
natural stream of water flows, has a usufruct in the stream, as it passes along, 
and has an equal right with those above and below him to the natural flow of 
the water in its accustomed channel, without unreasonable detention or 
diminution in quantity or quality, and to the reasonable use of the stream for 
every beneficial purpose to which it can be applied, and none can make any use 
of it prejudicial to the other owners, unless he has acquired a right to do so by 
license, grant or prescription." 1 

At common law the prior appropriation of the waters of a stream 
gave no exclusive right to the use of the same. 2 The same rule is 
applied to inland lakes and streams which are navigable. 3 All 

i Note to Heath v. Williams. 43 Am. Dec. 265-275. 

» Heath v. Williams. (1845) 25 Me. 209, 43 Am. Dec. 265; Tyler*. Wilkinson (1827) 4 Mason 
397, 24 Fed. Cas. 472. 
a Smith v. City of Rochester (1883) 92 N. Y. 463. 44 Am. Rep. 393. 
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riparian proprietors have an equal right to the reasonable use of the 
waters of the streams on or in connection with their land. Each 
has the right to divert it within his own boundaries, provided he 
returns it to its channel before it passes his boundaries, unimpaired 
in quality and undiminished in quantity, except such as flow from a 
reasonable use thereof. 

Under the doctrine of appropriation and diversion there is a dis- 
tinct departure from these rules in almost their entirety. By the 
acts of appropriation and diversion of the water, one has the ex- 
clusive right to the use of the water diverted, and he may carry the 
same wherever he pleases, and may entirely absorb and consume it. 
He is not even required to return any part of it to its accustomed 
channel, and his use may so deteriorate its quality as to unfit it for 
domestic or other uses. 

This departure from the common law first made its appearance in 
California after the discovery of gold in that state, and was occa- 
sioned by peculiar circumstances presenting themselves, peculiar 
rights springing up, and peculiar property being disclosed, to which 
these rules of the common law were inapplicable. Practically all 
the land, lakes and streams were owned by the general government, 
and there were no individual riparian proprietors, and therefore no 
individual riparian rights to be considered. Thousands of men 
invaded the canons, valleys, hillsides, mountains and plains of that 
state, in their search of gold. The country was new, and the fact 
that gold was very plentiful and could be acquired for the mere 
mining of it, induced men of all classes, characters and conditions, 
to seek for this new El Dorado. The stories circulated concerning 
the gold deposits were fabulous in the extreme. The government 
took no steps to prevent the spoliation of the land of its precious 
metals, and from this inaction, courts, after they had been organ- 
ized, promulgated the proposition that a presumption existed that a 
license to mine had been given to all by the government. Of course, 
technically speaking, all these miners were trespassers against the 
government, but so long as it remained inactive, no one heeded it 
or its rights. 

These conditions presented themselves to the men who, influenced 
by the spirit of adventure, or by the belief that there was gold to be 
had by all who came and sought for it, were induced to come within 
the borders of the state to obtain their quota of the fabulous wealth 
secreted in her soil. 

From the acts and conduct of this vast aggregation of humanity, 
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personal rights and liberties and rights of property arose and re- 
quired protection. For a long time after the discovery of gold there 
was no government in California, except a military government by 
the United States. There were no courts established which could 
protect individual or property rights. 

It is much to the credit of this great country that a majority of the 
men who endured the great hardships of coming to California, and 
who took their lives in their hands in the search for gold were im- 
pressed with justness, fairness and equity between man and man, 
and in the absence of law and of courts to enforce it, soon resolved 
themselves into bodies or associations, and announced, adopted, and 
declared rules for their government and guidance, and for the pro- 
tection of their persons and property, which had the force of law 
only by the obedience of all. 

One of the first principles announced and enforced — 
as old as the law itself — was "first in time, first in 
right," and applying this principle to mining, they in- 
sisted that he who first discovered gold in any place 
had the first right to mine it. As a corollary to this principle, 
another shortly grew up, equally fair and impartial, viz. : that the 
rights arising from discovery should be limited to holding and min- 
ing a certain definite area of surface ground. Under these regula- 
tions a monopoly was impossible, and all comers had an equal 
chance. 

Thus by a gradual evolution of principles of fairness, justness and 
equity to all, a code of mining customs or rules grew up, by which 
the right of possession to property was acquired and protected. The 
miners, by seeming common consent, voluntarily gathered together 
and organized mining districts ; rules were formulated and customs 
recognized for their government and guidance, and miners' courts 
were organized for their enforcement. While these rules, regula- 
tions and customs might differ in different districts, yet, in their 
most important aspects there was almost perfect unanimity. It 
seemed to be the almost universal rule, that the discovery of gold 
was the source of all possessory rights to mining claims, and the 
working and development of the claim a condition to the continu- 
ance of this right. 

It will be interesting in this connection to consider what the 
supreme court of the United States has said concerning their 
adoption, existence and character. Judge Field, in the case of Jen- 
nison v. Atrk, 1 uses the following language- 

1 98 U. S. 453. 
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" The discovery of gold in California was followed, as is wellknown, by an 
immense immigration into the State, which increased its population within 
three or four years from a few thousand to several hundred thousand. The 
lands in which the precious metals were found, belonged to the United States, 
and were unsurveyed, and not open, by law, to occupation and settlement. 
Little was known of them further than that they were situated in the Sierra 
Nevada mountains. Into these mountains the emigrants in vast numbers 
penetrated, occupying the ravines, gulches and canons, and probing the earth 
in all directions for the precious metals. Wherever they went, they carried 
with them that love of order and system and of fair dealing, which are the 
prominent characteristics of our people. In every district which they occu- 
pied they framed certain rules for their government, by which the extent of 
ground they could severally hold for mining was designated, their possessory 
right to such ground secured and enforced, and contests between them either 
avoided or determined. These rules bore a marked similarity, varying in the 
several districts only according to the extent and character of the mines; dis- 
tinct provisions being made for different kinds of mining, such as placer min- 
ing, quartz mining, and mining in drifts or tunnels. They all recognized dis- 
covery, followed by appropriation, as the foundation of the possessor's title, 
and development by working as the condition of its retention. And they 
were so framed as to secure to all comers, within practicable limits, absolute 
equality of right and privilege in working the mines. Nothing but such 
equality would have been tolerated by the miners, who were emphatically the 
lawmakers, as respects mining, upon the public lands in the State. The first 
appropriator was everywhere held to have, within certain well-defined 
limits, a better right than others to the claims taken up; and in all contro- 
versies, except as against the government, he was regarded as the original 
owner from whom title was to be traced. * * * For eighteen years, 
from 1848 to 1866, the regulations and customs of miners, as enforced and 
moulded by the courts, and sanctioned by the legislation of the 
State, constituted the law governing property in mines, and in 
water on the public mineral lands. Until 1866, no legislation was 
had looking to a sale of the mineral lands. The policy of the 
country had previously been, as shown by the legislation of Con- 
gress, to exempt such lands from sale. In that year the Act, the 9th Sec- 
tion of which we have quoted, was passed. In the first section it was de- 
clared that the mineral lands of the United States were free and open to 
exploration and occupation by citizens of the United States, and those who 
had declared their intention to become citizens, subject to such regulations as 
might be prescribed by law and the local customs or rules of miners in the 
several mining districts, so far as the same were not in conflict with the laws 
of the United States. In other sections it provided for acquiring the title of 
the United States to claims in veins or lodes of quartz-bearing gold, silver, 
cinnabar, or copper, the possessory right to which had been previously 
acquired under the customs and rules of miners. In no provision of the Act 
was any intention manifested to interfere with the possessory rights pre- 
viously acquired, or which might be afterwards acquired; the intention ex- 
pressed was to secure them by a patent from the government. 

" The Senator of Nevada, (Hon. Wm. M. Stewart), the author of the Act, 
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in advocating its passage in the Senate, spoke in high praise of the regula- 
tions and customs of miners, and portrayed in glowing language the wonder- 
ful results that had followed the system of free mining which had prevailed 
with the tacit consent of the government. The Legislature of California, he 
said, had wisely declared that the rules and regulations of miners should be 
received in evidence in all controversies respecting mining claims, and, when 
not in conflict with the constitution or laws of the state, or of the United 
States, should govern their determination ; and a series of wise judicial de- 
cisions had moulded these regulations and customs into 'a comprehensive 
system of common law, embracing not only mining law, properly speaking, 
but also regulating the use of water for mining purposes.' The miner's law, 
he added, was a part of the miner's nature. He made it, and he trusted it 
and obeyed it. He had given the honest toil of his life to discover wealth, 
which, when found, was protected by no higher law than that enacted by 
himself, under the implied sanction of a just and generous government. And 
the Act proposed continued the system of free mining, holding the mineral 
lands open to exploration and occupation, subject to legislation by Congress 
and to local rules. It merely recognized the obligation of the government to 
respect private rights which had grown up under its tacit consent and ap- 
proval. It proposed no new system, but sanctioned, regulated and confirmed 
a system already established, to which the people were attached." 

Almost all the early mining was confined to the working of placer 
mines, and the use of running water was an absolute necessity to 
such mining. The ownership of all the water in the streams and 
lakes was — like that of the mines — in the government, and the min- 
ers proceeded to use it in connection with the mines under the 
same rules, customs and regulations, so far as applicable. For 
successful mining, large quantities of running water were required, 
and to make it available it was necessary that the water should have 
quite a fall. To obtain sufficient water with the required fall, it 
frequently became necessary to transport it long distances, and it 
was soon found that this could be most economically accomplished 
by the construction and maintenance of ditches or artificial water- 
courses, taking the water from points having sufficiently high 
elevations to enable the water to be brought to the point of use by 
its own force. In order to carry the water in these ditches, it was 
necessary to divert it from the natural courses and lakes. In many 
instances the water was diverted many miles away from the point of 
use, and taken to lands not bordering on, or near to, the stream 
from which it was diverted, so that after using it for mining pur- 
poses it was never returned to its accustomed channel. Again, by 
the use of water for mining purposes, it became muddy and much 
deteriorated in quality. So, we see, both the use, and method of 
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obtaining it for such purposes, were inconsistent with the common 
law of waters. 

Another principle became established at an early date by the 
miners' rules and customs, viz. : The one who first appropriated 
water, and afterwards diverted and used it, obtained the prior and 
exclusive right to the use of such water. This was also inconsist- 
ent with the common law. 

A new condition had presented itself, and it was necessary that 
the law should be adapted to it. Rights had arisen different from 
any theretofore known, and laws had to be so framed as to protect 
these rights. The common law of waters could not be made 
applicable to them, and the necessities and conditions upon which 
the common law was based, did not exist. 

From the foregoing brief statement, it is apparent that the doc- 
trine of the appropriation of waters was initiated by the customs, 
rules and regulations of miners in the far West, and that the right 
of diversion arose as a necessary incident to such appropriation and 
use. As soon as the mines of California were opened, other indus- 
tries in which the use of water was important sprang up, and the 
same rules as to its use were applied to such industries. For a time 
the miners insisted that the use of water for mining purposes was 
paramount to any other use, and the courts of the state, when 
organized, seemed imbued with the same idea. This continued but 
a short time, and only until the miners realized that other indus- 
tries were necessary to make mining successful and economical. As 
an illustration, the miners in constructing their ditches frequently 
found rocky impediments through which the ditch could not be 
easily excavated, and, therefore, a flume was required in order to 
surmount these impediments. It was necessary that these flumes 
should be constructed of lumber, and the time of the miner was too 
valuable to be wasted in sawing out the necessary lumber with 
"whip saws" and by hand. Therefore the establishment and 
operation of saw-mills became important. It became apparent that 
it was for the miners' benefit and interest that these mills should be 
operated as economically as possible. No power could be produced 
so economically as water power. So we find that the use of water 
to furnish saw-mills with power was recognized at an early day, 
and the right of appropriation and diversion for this purpose was 
also recognized and allowed under the same rules, regula- 
tions and customs as had been enacted for the use of waters for 
mining purposes, in so far as the same were applicable. Gradually 
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the same rules and customs were extended to all other uses for 
which water was available, in so far as the same were applicable 
thereto. 

Quite a time elapsed before the miners were willing to concede 
the right to appropriate, divert, and use water for the purpose of 
irrigation ; principally because this use consumed and absorbed the 
water, while in mining or in case of any other use, it might be ap- 
plied again and again. But the predominating necessities of the 
country eventually prevailed, and the doctrine of appropriation, 
diversion, and use of waters, at first established for mining alone, 
was extended to every other use of waters, under the same rules and 
customs, so far as the same were applicable. 

It is very interesting to read the early decisions of the Supreme 
Court of California, rendered while that court had under considera- 
tion the questions of appropriation, diversion, and use of waters. 
The first case we find where the propositions were considered at 
any length is Irwin v. Phillips} The court in this case recognized 
the broad doctrine that the right to the unlimited use of the waters 
of a running stream vested in the first appropriator, whether a ri- 
parian proprietor or not, with the correlative right to divert and use 
it to any extent ; and that subsequent locators even on the banks of 
the stream could only acquire the use of the water for any purpose 
subservient and subordinate to the rights of prior appropriators. 

This doctrine had been foreshadowed in the earlier cases of Eddy 
v. Simpson, 2 and Stiles v. Laird? The doctrine announced in 
Irwin v. Phillips, was followed in the subsequent cases of Tartar 
v. Spring Creek Water & Mining Co.} Hill v. Newman,* Kelly v. 
Natoma Water Co., 9 Conger v. Weaver, 7 and many other later 
cases. There never seemed any doubt in the mind of the court 
about the true position to be taken, but it is almost amusing to read 
their statements as to whether the principle announced was in con- 
sonance with the common law, or a departure from it, because of 
the conditions and necessities of the case. In one case the court 
would say that they did not depart from the common law, but found 

i 5 Cal. 140, 63 Am. Dec. 113. 

2 3 Cal. 249, 58 Am. Dec. 408. 

a 5 Cal. 120, 63 Am. Dec. 110. 

* 5 Cal. 393. 

5 5 Cal. 445, 63 Am, Dec. 140. 

« 6 Cal. 105. 

' 6 Cal. 548, 65 Am. Dec. 528. 
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principles therein sufficient to sustain their holdings. In another, 
the doctrine would be announced that the common law was inap- 
plicable, and that the reasons of that law did not exist in California. 
After a great many years it became a fixed principle of the supreme 
court of California that the doctrine of appropriation, diversion, 
and use of water was a distinct departure from the common law of 
waters. 

At last Congress recognized this doctrine by enacting the Act of 
July 26, 1866, of which Sec. 9 provides as follows: "Whenever, 
by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes, have vested and 
accrued, and the same are recognized and acknowledged by the 
local customs, laws, and the decisions of courts, the possessors and 
owners of such vested rights shall be maintained and protected in 
the same ; and the right of way for the construction of ditches and 
canals for the purposes herein specified, is acknowledged and con- 
firmed; but whenever any person, in the construction of any ditch 
or canal, injures or damages the possession of any settler on the 
public domain, the party committing such injury or damage shall 
be liable to the party injured for such injury or damage. ' ' 

The following decisions of the supreme court of the United 
States are also very pertinent, In the case of Atchison v. Peter son, x 
Judge Field uses the following language : 

' ' By the custom which has obtained among miners in the Pacific States and 
Territories, where mining for the precious metals is had on the public lands 
of the United States, the first appropriator of mines, whether in placers, veins 
or lodes, or of waters in the streams on such lands for mining purposes, is 
held to have a better right than others to work the mines or use the waters. 
The first appropriator who subjects the property to use, or takes the necessary 
steps for that purpose, is regarded, except as against the government, as the 
source of title in all controversies relating to the property. As respects the 
use of water for mining purposes, the doctrines of the common law declara- 
tory of the rights of riparian owners were, at an early day, after the dis- 
covery of gold, found to be inapplicable or applicable only in a very limited 
extent to the necessities of miners, and inadequate to their protection. By 
the common law, the riparian owner on a stream not navigable, takes the land 
to the center of the stream, and such owner has the right to the use of the 
water flowing over the land as an incident to his estate. And as all such 
owners on the same stream have an equality of right to the use of the water, 
as it naturally flows, in quality, and without diminution in quantity, except 
so far as such diminution may be created by a reasonable use of the water 
for certain domestic, agricultural or manufacturing purposes, there could not 
be, according to that law, any such diversion or use of the water by one 

1 20 Wall. (87 U. S.) 507. 
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owner as would work material detriment to any other owner below him. Nor 
could the water by one owner be so retarded in its flow as to be thrown back, 
to the injury of another owner above him. * * * 

"This equality of right among all the proprietors on the same stream 
would have been incompatible with any extended diversion of the water by 
one proprietor, and its conveyance for mining purposes to points from which 
it could not be restored to the stream. But the government being the sole 
proprietor of all the public lands, whether bordering on streams or otherwise, 
there was no occasion for the application of the common law doctrine of ri- 
parian proprietorship with respect to the waters of those streams. The govern- 
ment by its silent acquiescence, assented to the general occupation of the pub- 
lic lands for mining, and to encourage their free and unlimited use for that pur- 
pose, reserved such lands as were mineral from sale and the acquisition of 
title by settlement. And he who first connects his own labor with property 
thus situated and open to general exploration, does, in natural justice, acquire 
a better right to its use and enjoyment than others who have not given such 
labor. So the miners on the public lands throughout the Pacific States and 
Territories by their customs, usages and regulations, everywhere recognized 
the inherent justice of this principle; and the principle itself was at an early 
period recognized by legislation and enforced by the courts in those States and 
Territories. In Irwin v. Phillips, 5 Cal. 140, a case decided by the supreme 
court of California, in January, 1855, this subject was considered . After 
stating that a system of rules had been permitted to grow up with respect to 
mining on the public lands by the voluntary action and assent of the popula - 
tion, whose free and unrestrained occupation of the mineral region had been 
tacitly assented to by the Federal Government, and heartily encouraged by the 
expressed legislative policy of the State, the court said : ' If there are, as 
must be admitted, many things connected with this system which are crude 
and undigested, and subject to fluctuation and dispute, there are still some 
which a universal sense of necessity and propriety have so firmly fixed as that 
they have come to be looked upon as having the force and effect of res judi- 
cata. Among these the most important are the rights of miners to be pro- 
tected in their selected localities, and the rights of those who, by prior 
appropriation, have taken the waters from their natural beds, and by costly 
artificial works have conducted them for miles over mountains and ravines to 
supply the necessities of gold diggers, and without which the most important 
interests of the mineral regions would remain without development. So fully 
recognized have become these rights, that without any specific legislation 
conferring or confirming them, they are alluded to and spoken of in various 
acts of the legislature in the same manner as if they were rights which had 
been vested by the most distinct expression of the will of the law-mak- 
ers.' * * * * 

" The right to water by prior appropriation, thus recognized and estab- 
lished as the law of miners on the mineral lands of the public domain, is 
limited in every case, in quantity and quality, by the uses for which the ap- 
propriation is made. A different use of the water subsequently does not affect 
the right; that is subject to the same limitations, whatever the use. The 
appropriation does not confer such an absolute right to the body of the water 
diverted that the owner can allow it, after its diversion, to run to waste and 
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prevent others from using it for mining or other legitimate purposes; nor 
does it confer such a right that he can insist upon the flow of the water with- 
out deterioration in quality, where such deterioration does not defeat nor 
impair the uses to which the water is applied. 

" Such was the purport of the ruling of the supreme court of California 
in Butte Canal Co, v. Vaughn, 11 Cal. 143, where it was held that the first 
appropriator had only the right to insist that the water should be subject to 
his use and enjoyment to the extent of his original appropriation, and that 
its quality should not be impaired so as to defeat the purpose of that appro- 
priation. To this extent, said the court, his rights go and no further; and 
that, in subordination to them, subsequent appropriators may use the chan- 
nel and waters of the stream, and mingle with its waters other waters, and 
divert them as often as they may choose ; that whilst enjoying his original 
rights the first appropriator had no cause of complaint. In the subsequent 
case of Ort-man v. Dixon, 13 Cal., 33, the same court held to the same pur- 
port, that the measure of the right of the first appropriator of the water as to 
extent follows the nature of the appropriation or the uses for which it is 
taken. See, also, Lobdell v. Simpson, 2 Nev., 274. 

" What diminution of quantity, or deterioration in quality, will constitute 
an invasion of the rights of the first appropriator, will depend upon the 
special circumstances of each case, considered with reference to the uses to 
which the water is applied. A slight deterioration in quality might render 
the water unfit for drinking or domestic purposes, whilst it would not sen- 
sibly impair its value for mining or irrigation. In all controversies, therefore, 
between him and parties subsequently claiming the water, the question for 
determination is necessarily whether his use and enjoyment of the water to 
the extent of his original appropriation have been impaired by the acts of the 
defendant. This is substantially the rule laid down in Hill v. Smith, 27 Cal. 
475, 483; Yale, Mines, 194." 

In the case of Basey v. Gallagher, 1 Judge Field also used the 
following language: 

" Ever since that decision, (Tartar v. Spring Creek Water and Mining 
Co., 5 Cal. 308,) it has been held generally throughout the Pacific States and 
Territories that the right to water by prior appropriation for any beneficial 
purpose is entitled to protection. Water is diverted to propel machinery in 
flour-mills and saw-mills, and to irrigate land for cultivation, as well as to 
enable miners to work their mining claims ; and in all such cases the right of 
the first appropriator, exercised within reasonable limits, is respected and 
enforced. We say within reasonable limits, for this right to water, like the 
right by prior occupancy to mining ground or agricultural land, is not unre- 
stricted. It must be exercised with reference to the general condition of the 
country and the necessities of the people, and not so as to deprive a whole 
neighborhood or community of its use, and vest an absolute monopoly in a 
single individual." 

In the case of Jennison v. Kirk? from which we have already 
quoted, Judge Field used the following language: 

1 20 Wall. (U. S.) 670. 

2 98 U. S. 453. 
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" Without water, the gold would remain forever buried in the earth or rock. 
To carry water to mining '.localities, where they were not on the banks of a 
stream or lake, became, therefore, an important 'and necessary business in 
carrying on mining. Here, also, the first appropriator of water to be con- 
veyed to such locality for mining or other beneficial purposes, was recog- 
nized as having, to the extent of actual use, the better right. The doctrines of 
the common law respecting the rights of riparian owners were not considered 
as applicable, or only in a very limited degree, to the condition of miners in 
the mountains. The waters of rivers and lakes were, consequently, carried 
great distances in ditches and flumes, constructed with vast labor and enor- 
mous expenditures of money, along the sides of mountains and through 
canons and ravines, to supply communities engaged in mining, as well as for 
agriculturists and ordinary consumption. Numerous regulations were 
adopted, or assumed to exist, from their obvious justness, for the security of 
these ditches and flumes, and the protection of rights to water, not only 
between different appropriators, but between them and the holders of mining 
claims. These regulations and customs were appealed to in controversies in 
the state courts, and received their sanction; and properties to the value of 
many millions rested upon them." 

The entire object of this article has been to trace the history and 
development of the doctrine of appropriation, diversion, and use of 
waters, and no attempt has been made to state the law or even con- 
sider it with reference to the specific acts necessary in order to 
appropriate the waters of a stream, nor as to the rights to such 
water as between different appropriators. This is an extensive and 
complicated subject, and entirely foreign to this article. 

Thus we see that the doctrine of appropriation, diversion, and 
use of waters has become well established and well fixed, espe- 
cially in the Pacific States and those adjoining them, and it is well to 
state further that the same doctrine has been adopted by many of 
the interior states of the United States, especially with reference to 
the irrigation of land. 

John B. Claybbrg 
Hbuina, Montana 



